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THE LEGAL ASSISTANCE ATTORNEY FACES THE 

DOMESTIC VIOLENCE GIANT
“Domestic Violence will not be tolerated in the Department of Defense.  In fiscal year 2000, more than 10,500 physical and/or sexual assaults of a spouse were substantiated…with more than 5,200 active duty personnel identified as the alleged perpetrators.  Domestic violence is an offense against the institutional values of the military services.”  (Deputy Secretary of Defense Paul Wolfowitz’s memorandum to secretaries of the military departments, 19 November 2001)  In the United States, domestic and sexual violence are two of the most important concerns for women (Planned Parenthood, 2003).  Intimate violence is primarily a crime against women and a serious societal problem.   Even a cursory glance at the 200 recommendations of the Defense Task Force on Domestic Violence demonstrates the seriousness of this problem within the Department of Defense.  Domestic violence negatively impacts mission readiness, it is contrary to the core values of the military service, and it kills women and children.  Domestic violence may very well be the greatest challenge facing the legal assistance attorney.        

Congress has provided us with a patchwork of laws and regulations.  Leaders agree we must do a better job.  How?  What weapons or avenues of approach do we have?  Legal assistance can be a powerful avenue of approach.  Unlike the military victim assistance liaisons and the Family Advocacy counselors, legal assistance attorneys offer confidentiality.  They also offer zealous representation. Let us follow the story of one such attorney.  His name is David. 
The Legal Assistance Challenge to Face the “War at Home”
David’s 0830 client is early.  She is in the waiting room with her two young children.  David escorts her to his office and gives the children some paper and crayons.  She is the wife of a military member stationed there and she wants to know what her rights would be if she were to divorce her husband.  David arms himself with the Uniformed Services Former Spouse’s Protection  Act (10 U.S.C. 1072, 1076, 1086, 1408, 1447, 1450, and 1451) and the state  child support guidelines.   
As David pauses to open the Defense Finance Accounting Service website at http://www.dfas.mil/money/milpay/, which provides information on military members’ pay rates and allowances, he notices his client is not making note of all this important information he’s been explaining to her.  In fact, she seems distracted.  Being a sensitive legal assistance attorney, he asks, “Are you sure you want a divorce, are you perhaps interested in marital counseling?  I can refer you to someone…” But before he can finish his sentence, she responds, “No!  Don’t call anyone! I thought it was confidential if I came to you.”   David assures her that information he receives from her during legal assistance is confidential.   He explains further that he may not release information she provides unless he reasonably believes it is necessary to prevent her from committing a criminal act that could result in death or substantial bodily harm or if she made some sort of claim against him and he needed to defend himself against the claim (Air Force Rules of Professional Conduct, Rule 1.6).  

The client assures David she is not about to commit a crime against her husband and she is not about to make a claim against David.  She then proceeds to tell David what happened two days ago that prompted her to make a legal assistance appointment.  She describes how her husband had been growing increasingly tense and how she has tried to appease him in the prior weeks.  She describes how he becomes angry with her for watching too much television and how their argument two days ago ended with him holding her down and choking her on the couch.  She says the children were sleeping.  She didn’t call law enforcement.  There’s slight finger bruising on her left upper arm.  She just does not know if she can stay with him even if he does threaten to kill himself again.  She wants to know what is available for her and the children in the event she does decide to leave.  

Does David recognize the tension-building phase of the cycle of violence?  Does he realize that when a piece of food is caught in a person’s throat, that is choking; but when a person puts his hands around the neck of another person and applies pressure, that is strangulation?  Does he realize strangulation is at the higher end of the lethality scale?  Does he know threats of suicide indicate a high risk for homicide?  Does he know the children don’t sleep through the fighting?  Does he understand domestic violence is about power and control which means the most dangerous time for a battered spouse is when the batterer learns he is losing control over his spouse?  Does David know that statistics overwhelmingly indicate the most dangerous time for a battered spouse is shortly after leaving the batterer?    
Talk about a challenge!  Did the client depart with any sense of security or trust in the military’s ability to assist her?  Will she try to approach “the system” again even when the violence escalates?  Is David frustrated by his own inability to give any workable advice or adequate representation? What will be David’s reaction a year later if he learns his client was seriously hurt or killed by her husband?  The situation described could be even more complex with just the addition of a fact or two.  Assume she is a resident alien.  Assume she is pregnant.  Assume David checks with Family Advocacy and they have a thick file of prior reported incidents that the Case Management Team unsubstantiated because his client would not come in and speak with the Family Advocacy social workers.  Assume she went to the doctor complaining of a sore throat the day after the strangulation incident and the medical record is available as evidence.  Assume she is not married to the service member even though he is the children’s biological father.  Each one of these assumptions would require a different reaction from David.     
Did David receive any training on the dynamics of domestic violence in law school, JASOC, or the Legal Assistance course?  We are asking him not only to know about an area of the law that is rapidly evolving,  but also to apply those laws to a particular client’s situation about which he may have no concept of the inherent risks.   To whom does David turn for guidance?   May a client in this situation receive adequate legal assistance without facing the repercussions of breached confidentiality?  
    The Legal Assistance Attorney Accepts the Domestic Violence Challenge 

Legal assistance attorneys give clients options and make recommendations on these options based on likely outcomes.  David’s client is seeking to separate from her husband.  Because her husband is a batterer, to advise her to leave her husband unless and until she has a workable plan is unthinkable.  David decides to set aside the conventional protective armor of referring and deferring to a private attorney.    He has his trusty sling, a law degree, and in his pocket are three smooth stones.  He has slain cheating car dealers and unfair landlords in the past.  He will face this giant.  The first stone is assistance under the Victim/Witness Assistance program.    The second is Family Advocacy intervention, and the third is advice on developing a personal protection plan unique to his client.  

The First Stone:  David’s first inclination is to request assistance for his client under the auspices of Victim/Witness Assistance Program (VWAP) which implements the Victim and Witness Assistance Protection Act of 1982 (42 U.S.C. 10601-10605), and the Victims’ Rights and Restitution Act of 1990 (42 U.S.C. 10606-10607), but because communications made to the VWAP representative are not confidential, he is unable to do so.  The VWAP representative is, however, able to give David generic information about transition compensation for abused dependents (DODI 142.24).    David discusses with his client  the possibility of reporting the abuse by telling her about the monthly compensation for abused dependents.  To receive compensation under this program, her husband would have to be administratively discharged and the underlying grounds of  that discharge must include a dependent abuse, or he would have to be discharged pursuant to a court-martial which included a dependent abuse offense.  The wife is fearful and adamant that David not break confidentiality.  She tells him her husband is a stellar military member and she knows his chain of command would not go so far as to discharge him.  As she gathers the children, she tells David she will deny everything if he tells anyone.  

David realizes this incident is not necessarily a crime presently being investigated by Air Force authorities and may not fall within the parameters of the VWAP.  If he were to break confidentiality and report the crime for investigation, the only immediately apparent evidence is the bruises on his client’s arm.  The success of the case may hinge on her testifying against her husband.  At this point she is not likely to give a statement and even if she did, it’s her word against her husband’s word.  Assuming she cooperates with military investigators and provides a statement, and assuming the Command believes her because of the bruising on her arm, and assuming they take appropriate disciplinary action against her husband, the result would probably be an Article 15.  While such action is harmful to her husband’s career, without additional disciplinary problems, it would not result in the member’s discharge thus triggering the transition compensation program.  In the interim, she has no means of supporting herself or the children and decides to stay in the relationship.  Launching this first stone at this particular time could result in holding a batterer accountable for his crime, but it would not be smart representation as it would not be in his client’s best interest.
For this first stone to be in the best interest of  David’s client, the VWAP must be involved at the very onset of the report of a criminal offense and must be able to offer confidential advocacy services.  Currently the VWAP is a liaison service between the victim and Military Justice system after a case has been investigated and handed over to Military Justice for recommended action.  The objective of the program is not to advocate on behalf of the victim but rather to gain the victim’s cooperation in the Military Justice process and to mitigate harm to the victim during this process. 
The Second Stone:  David’s client wants the abuse to stop, and she realizes her husband needs help.  Family Advocacy offers counseling for both or either of the parties.  The social workers are trained to understand the issues about power and control.  Again, however, we run into the obstacle of confidentiality.  To “force” the member to counseling, Command encouragement aimed at the member and close monitoring of the situation is essential.  David’s client cannot make her husband attend counseling.  The Family Advocacy social worker identifies needed counseling services and advises Command (AFI40-30).   If the member refuses these services, Command requires the member to accept the services.  How effective is this counseling?  How effective can any counseling be when a person has not accepted responsibility for his or actions?  A key component to effective therapeutic intervention is holding the person accountable for his or her actions.  
If  Family Advocacy could offer confidential counseling, then at least David’s client would have someone who understands the military system to help her.  The way our system is currently designed, unless a victim of abuse wants her batterer notified of her seeking assistance, she must seek services from the civilian community to reach a person who has any formal schooling or experience in handling domestic violence.  Both the first stone (hold the offender accountable) and the second stone (Family Advocacy intervention) should be launched simultaneously to maximize David’s chances of assisting his client.  The problem is, the client still does not want David to contact any agency which does not offer confidentiality.  After all,  is it in her best interest to cooperate in holding her husband accountable and to continue to reside with him while he is being required to attend counseling?  Her survival instincts do not trust any system that will indicate to her husband that he may be losing control over her.
The Third Stone:  A Workable Personal Protection Plan
A workable safety plan is different from a “plain” safety plan.  A “plain” plan is little more than an expectation that the victim will leave the batterer accompanied by a standardized checklist.  A workable plan flexes for the needs of the client.  If a client is not prepared to leave, a workable plan includes strategies for responding when the violence reoccurs. It also includes strategies for empowering her and improving her situation while she stays.  A workable plan will also include strategies for leaving—in a moment’s notice amidst another violent incident or many months later once needed support is securely in place.  These strategies begin with providing information and gathering information. 
Providing information and Giving Advice:
David understands the importance of explaining the tools available within the legal system.  He explains the jurisdictional nuances and applications of  temporary protective orders as related to the Armed Forces  Domestic Security Act (10 U.S.C. 1561a), civil restraining orders, and military protective orders (DD Form 2873, April 2004).  He advises her that when she is ready to leave, she should seek both a temporary protective order (TPO) from the local Superior Court and a military protective order which incorporates the Superior Court’s TPO through the VWAP.  He details how each of these type orders can and cannot assist with child support collection issues.  He explains that if she and her husband separate in the absence of a court order, the Command will require him to provide  “adequate support” (AFI36-2906).  He tells her of the varied and wide range of applications of this term “adequate support” that he has seen from commanders in the past.  David understands batterers use children to control their mother so he explains state child custody and visitation arrangements.  He advises that because the state Department of Family and Children Services is primarily concerned with protection of children, they may remove a child from a home in which a victim spouse fails to protect the child from an abuser.  David reviews with her the relevant state stalking laws as well as the federal intersate stalking law (18 U.S.C.A. 2261A).   He explains that if her husband were convicted of a misdemeanor offense of domestic violence off base, he would be prohibited from carrying a firearm under the Lautenberg Amendment to the Gun Control Act of 1968 ( 18 U.S.C. 922(g)(9)).  However, an Article 15 would not qualify as a conviction of domestic violence for purposes of the Lautenberg Amendment.   Furthermore, a dismissal of a domestic violence offense, which many civilian jurisdictions offer as a carrot to defendants to complete a batterers’ intervention program, would not be a conviction under Lautenberg either.  If she is pregnant, he tells her that Congress has been concerned enough about injuries to unborn children to pass the “Unborn Victims of Violence Act of 2004” (18 U.S.C. 1841).  If she is an immigrant seeking citizenship, he explains that she may petition for immediate relative classification without her husband’s consent or knowledge (INA 204(a)(1)(A)(iii)).  
David provides information on resources on base and in the community.  Lodging is a primary concern.  He advises on the availability and restrictions of any local shelters.  He advises her about base housing rules—once the parties are separated, she will have 30 days to move unless she requests an exception from the installation commander (AFI32-6001).    He calls the state legal aid and obtains information from them on how they may assist with a TPO.  He gives her meeting places and times for confidential support groups.  He tells her the chaplain services are confidential, just as his advice is.  He explains the confidentiality limitations of the Victim Witness Assistance and Family Advocacy programs.  He sets up an appointment for her with the Family Support Center for financial budgeting advice and a search for education and job opportunities.


Gathering Information and Preserving Evidence:
A workable plan gathers information and preserves evidence for immediate or future use.  David provides her with a checklist of information and items she may want to keep in a safe place—leave and earning statements, tax returns, identification cards, clothing and so forth.  He calls the photo lab to take photographs of the bruises.  He tells her to photocopy her military medical records, and he assists her in making a statement for record of the incident.    He tells her that bruises fade and she may need that evidence later.  He tells her medical records “mysteriously” disappear once violence is reported.  He discusses how the details of the most recent incident are fresher now than they will be six months from now when she may be ready to do something about the abuse.  His client is willing to allow him to gather and preserve information because he has explained that when and where this information or evidence is released would be at her discretion.  He tells her he is concerned about her safety and the safety of her children and that he will help her prepare her protection plan so that when she is ready to leave, she will be safer, smarter, and more prepared.  
Once a client understands the legal assistance attorney can be trusted and is working to empower her to get out of the abusive situation, she may even trust him enough to report the abuse to law enforcement officials. Trust fosters cooperation. The legal assistance attorney is uniquely situated to provide confidential legal advice.  Advice and advocacy, options and resources,  recommendations and representation—this is exactly what legal assistance does best.   The numbers of domestic relations clients that come in for legal assistance are second only to the numbers of wills and estate clients.      

David places the third stone in his sling, and he swings…         
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